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STATEMENT OF THE CASE

On August 6, 2009, Dor (Appellant), entered a long term care facility, Golden
Living Center. Leon , her husband, applied for Long Term Care (LTC) Medical Assistance
(MA) on her behalf on January 28, 2010.

The Washington County Department of Soctial Ser\;ices (local department), acting on behalf of
the Department of Health and Mental Hygiene (DHMH), notified the Appellant and her husband, Leon

that the Appellant was eligible for MA for the period of January 28, 2010 through March

31, 2010 but was not eligible for coverage of nursing facility services for a one month and twenty-
seven-day penalty period, beginning on December 1, 2009 and ending on January 27, 2010, because
she transferred assets for less than fair market value (FMV). The Appellant died on March 31, 2010.
‘On June 29, 2010, an appeal was filed by Leon on behalf of the Appellant.

I held a hearing on August 4, 2010, at the local department’s office in Hagerstown, Maryland.
Code of Maryland Regulations (COMAR) 10.01.04.02. Lisa Musser, Family Investment Specialist I,

represented the local department. The Appellant was represented Michael G. Day, Esquire.



The contested case provisions of the Administrative Procedure Act, the procedures for Fair
Hearing Appeals under the MA Program, and the Rules of Procedure of the Office of Administrative
Hearings govern procedure in this case. Md. Code Ann., State Gov’t §§ 10-201 through 10-226

(2009); COMAR 10.01.04; and COMAR 28.02.01.

ISSUE

Did the local department properly impose a penalty period because the Appellant disposed of

assets for less than FMV?

SUMMARY OF THE EVIDENCE

Exhibits
The local department’s Summary for Appeal Hearing and the following attachments were

admitted into evidence as LD #1:

e (Case Narrative

e (COMAR excerpts

e MA Manual Release, April 2007

e Appellant’s January 28, 2010 application for MA

e Long Term Care (LTC) Patient Activity Report

e Notice of Eligibility, May 6, 2010

e Notice of Non-Coverage, April 30, 2010

e Narrative from the Appellant’s attorney

e Bank statement dated November 24, 2008 with attached copy of $13,000.00 check
e Promissory Note

e Amortization table

e December 30, 2009 payment of $233.00

e January 18, 2010 payment of $233.00

e May 25, 2010 e-mail from Cynthia Luneau to Ms. Musser
e Revised promissory note, dated May 26, 2010

The Appellant did not submit any documents into evidence.

Testimony

Ms. Musser read the local department’s summary into the record as follows:

On January 28, 2010, a Long Term Care (LTC) MA application was received for
[Appellant]. She was represented by her husband Leon and Michael Day’s
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office. The [Appellant] entered Golden Living Center August 6, 2009 with the nursing
home requesting Medicaid payment beginning December 1, 2009.

Along with the application, bank statements and copies of checks were provided
including check #1024 written on December 4, 2008, for $13,000.00 to Patricia -
Approximately one year later, after [Appellant] was already in a LTC facility a
Promissory Note was written for repayment of the $13,000.00 stating it was a loan.
Payment on the promissory note began December 20, 2009.

In 2008, when the $13,000.00 was transferred to Lfrica sno agreement was made to
repay the funds. The intent of at the time of the transfer was a gift, not a loan. An
agreement for repayment was created December 2009, one year later when the
[Appellant] was already in a LTC facility and had obtained counsel to assist her in
applying for Medicaid assistance. This clearly makes the agreement the attorney’s
attempt to avoid a penalty and qualify the [Appellant] for MA. The untimely agreement
attempts to conceal the fact that the disposal was a gift.

In addition to being penalized due to intent, if the Promissory Note had been written
when the transaction had occurred the Note would have been subject to penalty. The
Promissory Note did not meet the following criteria specified in Manual Release -140:
(1) the Note was not signed and dated by both the borrower and the lender, and (2) the
terms of the Note did not prohibit cancellation of the remaining debt upon the lender’s
death. However, this transaction was treated as a gift in 2008, not a loan.

On April 30, 2010, the representatives were sent the Notice of Non Coverage Due to
Disposal of Assets for Less Than Fair Market Value. The penalty period began
December 1, 2009 and ended January 27, 2010. The [Appellant] passed away March 31,
2010.

The following individuals testified on behalf of the Appellant:
o Marcia Brennan, Para Legal
o Leon i, Appellant’s husband

o Patricia , Appellant’s daughter

FINDINGS OF FACT

I find the following facts by a preponderance of the evidence:
The Appellant was initially admitted to Beverly Nursing Home on December 27, 2006 and was
discharged on February 21, 2007 when she returned home.

The Appellant was admitted to the Golden Living Center on August 6, 2009 where she



The Appellant and her husband, Leon ) lived in their home located at

- , Hagerstown, Maryland.

The local department calculated that the snapshot date' of the preserved balance allowed for the

community spouse, Leon ~was $87,306.37.

During the period prior to the Appellant’s admission into the Golden Living Center, the

Appellant’s daughter, Patricia _had lost her job and was unable to pay her monthly

mortgage and car loan payments.

On December 4, 2008, Leon ’ - wrote a check in the amount of $13,000.00 payable to

Patricia - for the purpose of assisting her to make her mortgage and car payments. Patricia
- cashed the $13,000.00 check on or about December 8, 2008.

At the time of the Appellant’s application for MA LTC, the Appellant’s assets, including the

$13,000.00 gift from Leon to Patricia ‘s, did not exceed the community spouse’s

preserved amount. The $13,000.00 gift had no impact on the Appellant’s financial eligibility

for LTC MA.

DISCUSSION

I. The Law:

The Medicaid Program established by Title XIX of the Social Security Act, codified at 42

U.S.C. § 1396b (Medicaid Act), is a joint federal-state program designed to provide “health care

services for indigent individuals or medically indigent individuals or both.” Md. Code Ann., Health

Gen. § 15-103(a)(2)(i) (2009); see also 42 U.S.C. § 1396 (2003 & Supp. 2010). In Maryland,

Medicaid is referred to as MA. The MA program is administered by the State through the DHMH.

! The snapshot date used in this matter was December 1, 2006, the date that the Appellant was first admitted to a nursing
facility. The preserved balance for Leon Crampton was calculated based on the amount of resources as of December 1,
2006 and this was the amount that the community spouse, Mr. Crampton, was permitted while still allowing the Appellant
to remain eligible for MA LTC.
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See Dep’t. of Health & Mental Hygiene v. Campbell, 364 Md. 108, 112 (2001). Local departments of
social services administer the MA program at the county level.

To qualify for MA-LTC, an individual must meet certain financial eligibility standards,
including the resource standard. COMAR 10.09.24.08. As such, an MA-LTC applicant is required to
report all resources to the local department and the local department must consider all resources in
accordance with applicable regulations. COMAR 10.09.24.08C and D. To determine an applicant’s
eligibility for MA, the local department must request, in writing, any verl fic:ationls that it needs to
determine the applicant’s eligibility and must notify the applicant of the time period she has to provide
the requested verifications. COMAR 10.09.24.04](3)(a).

An institutionalized person’s financial eligibility for MA is based, in part, on the countable
resources of members of the assistance unit. COMAR 10.09.24.10B(1). “Resources” is defined as

follows:

[A]ccumulated personal wealth over which a person has the authority or power to

liquidate his interest, including cash savings, savings accounts, certificates of deposit,

money market certificates, checking accounts, stocks, bonds, cash value of life

insurance, burial plots, prepaid burial plans, real property, personal property, mortgages,

and mutual funds.
COMAR 10.09.24.02B(53). When the countable resources are greater than the medically necessary
resource level, eligibility does not exist. COMAR 10.09.24.08L; COMAR 10.09.24.10C(3); and
COMAR 10.09.24.10D(1).

In the context of determining the countable resources of an institutionalized spouse, the
resources of both the institutionalized spouse and the community spouse are generally added together
to compute the total value of the resources at the time of the institutionalization, with each spouse

attributing a one-half share of the total. COMAR 10.09.24.10-1D(1). After MA eligibility has been

established, resources are computed, under COMAR 10.09.24.10-1D(8), as follows:















